STRIKING THE BALANCE BETWEEN DISCIPLINE AND JUSTICE:
THE COMMANDER’S ROLE IN THE MILITARY JUSTICE SYSTEM AND ITS
IMPACT ON THE MILITARY PROFESSION, by Major Jennifer L. Venghaus1
The Military Profession
Militaries around the world began professionalizing after the French Revolution
and now, most scholars agree that the military is a profession.2 Following its European
military counterparts, the United States military began professionalizing sometime after
the War of 1812 and by the end of World War I in 1918, the United States military was a
profession.3 Since 1918, the United States military has gone through several periods of
professional turmoil, each leading to increased emphasis on professionalism. Now, after
fourteen years of conflict in Iraq and Afghanistan, the United States military faces yet
another period of turmoil. As a result, military leaders have initiated dialogue and
renewed emphasis on the military profession.
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As military leaders renew their commitment to the military profession, debate
over sexual assault and senior leader misconduct in the military has caused members of
Congress to seek military justice reform. In the twenty-four month period between
January 2013 and December 2014, members of Congress introduced over forty bills to
amend the UCMJ.4 Several of the proposals sought to make significant changes to not
only sexual assault cases, but to the military justice system as a whole. Senator Kirsten
Gillibrand (D-NY) and Representative Jackie Speier (D-CA) proposed legislation that
would remove commanders from the military justice process and replace them with
lawyers.5
As proposals to amend the UCMJ were pending in Congress, debate began over
the National Defense Authorization Act (NDAA) for Fiscal Year 2014 (FY14). After
months of debate in Congress, the FY14 NDAA passed and it included several major
changes to the military justice process, but the legislation did not incorporate any of the
proposals to remove commanders from the court-martial process.6 However, some
members of Congress have vowed to continue pursuing the issue.7
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Under the current military justice system, commanders play a central role in the
court-martial process. When a service member commits a violation of the UCMJ, the
service member’s commander determines the appropriate disposition for the offense. If
the commander determines that the offense does not warrant a court-martial, then the
commander may impose non-judicial punishment.8 However, if the commander
determines that the offense warrants a court-martial, then the commander may prefer
charges.9 Once the commander prefers court-martial charges, the commander forwards
the charges through the chain of command, to the commander exercising court-martial
convening authority.10 If the court-martial convening authority agrees that the offense
warrants a court-martial, the court-martial convening authority convenes the court-martial
and details the members of the court-martial.11 Commanders serving as court-martial
convening authorities also have the authority to accept plea bargains and must complete
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other administrative tasks.12 After a court-martial, the court-martial convening authority
must conduct a post-trial review of the court-martial proceedings and has the authority to
set aside certain convictions, and approve, disapprove, commute, or suspend certain
court-martial sentences.13
Senator Gillibrand’s proposal, the Military Justice Improvement Act.,14 and
Representative Speier’s proposal, the Sexual Assault Training and Prevention (STOP)
Act,15 seek to change this system by removing commanders from the military justice
process and establishing an independent office of lawyers responsible for prosecutions.
Representative Jackie Speier (D-CA) introduced the Sexual Assault Training Oversight
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and Prevention (STOP) Act in both the 112th and 113th Congresses,16 and she proposed
the changes again as an amendment to the House Armed Services Committee mark-up of
the National Defense Authorization Act for Fiscal Year 2016.17 Senator Kirsten
Gillibrand (D-NY) has introduced the Military Justice Improvement Act four times and
has stated that she will re-introduce it during the 114th Congress.18 Either of these
proposals, if enacted, impacts the role of commanders in the military justice process.
While proponents for the legislation assert that removing commanders from the military
justice process will improve the prosecution of major crimes in the military, because the
involvement of commanders in the military justice process has been an integral part of
the professionalization of the United States military, removing commanders from the
military justice process will impact the United States military’s status as a profession.
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Evolution of the Military Justice System for a Professional Military
Rules have existed to govern the conduct and discipline of soldiers for centuries,
even before the emergence of the military as a profession.19 The Continental Congress
appointed a committee to draft Articles of War for the Continental Army on the same day
they established the Continental Army, and they enacted the Articles of War sixteen days
later.20 Since the Articles of War existed prior to the professionalization of the United
States Army, some might argue that the military justice system had no impact on the
military becoming a profession. However, as the United States military professionalized,
the military justice system evolved to correspond with the professionalization of the
military.
When Congress adopted the Articles of War in 1775, Congress created the
military justice system to be a system of discipline. At that time, military leaders such as
George Washington considered discipline to be “the soul of the Army.”21 Because of the
importance of discipline, the Articles of War provided rules and punishments for
disciplinary infractions, “with very slight attention given to creating a fair legal
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process.”22 In fact, discipline was so important that the Articles of War denied Soldiers
the basic civil liberties for which they were fighting.23
The importance of discipline remained after the American Revolutionary War and
therefore, Congress made only minor changes to the Articles of War until after the
American Civil War.24 Coincidentally, the first major changes Congress made to the
Articles of War occurred as the military began to professionalize.
While the United States military began to professionalize after the War of 1812,
most military historians consider the late nineteenth century, after the American Civil
War, as the age of military professionalization in the United States.25 Serving as the
Commanding General of the Army from 1869 to 1883, General William T. Sherman led
the efforts to professionalize the military with the advances he made to professional
military education.26 It was during General Sherman’s tenure as Commanding General
that Congress completely revised the Articles of War in 1874, the first major revision of
the Articles of War since 1775.27 While this major revision to the Articles of War did not
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change the nature of the military justice system as a system of discipline, the revision was
the first revision in which Congress began adding elements of fairness to the military
justice system by removing harsh punishments such as flogging and branding.28
Between the end of the American Civil War in 1865 and the end of World War I
in 1918, the military continued to professionalize, and by the end of World War I, the
military was a profession. It is no coincidence that the next major revision to the Articles
of War occurred in 1916, almost simultaneously with the United States military
becoming a profession.29 Still considered a system of discipline, commanders retained
their authority and responsibility for the military justice system under the 1916 Articles
of War. However, for the first time, the 1916 Articles of War increased the role of
lawyers in the military justice process.30 While The Judge Advocate General had always
been responsible for “prosecut[ing] in the name of the United States of America,” the
1916 Articles of War authorized The Judge Advocate General to detail judge advocates
to act for him in general courts-martial, thus increasing the number of courts-martial for
which judge advocates would be present.31
As the role of lawyers in the military justice system increased, the first debates
over the authority of commanders began and these debates directly corresponded with the
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military’s professionalization at the end of World War I. In 1917, Brigadier General
Samuel T. Ansell, the Acting Judge Advocate General for the Army, got into a
disagreement with Major General Enoch H. Crowder, The Judge Advocate General, over
the authority of The Judge Advocate General.32 The disagreement led to intense debates
between 1917 and 1920 over the fairness of the military justice system.33 While Major
General Crowder believed that the Articles of War needed some minor changes,
Brigadier General Ansell wanted a complete revision of the Articles of War to transform
it into a more civilian-like system of justice.34 This debate between Brigadier General
Ansell and Major General Crowder marked the beginning of a long history of debates
regarding the authority of commanders in the military justice system, the fairness of the
military justice system, and whether the military justice system should be a system of
discipline or a system of justice.
As a result of the Ansell-Crowder debate, Congress revised the Articles of War in
1920.35 Although the 1920 Articles of War included some of Brigadier General Ansell’s
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proposals to make the system fairer, the revised Articles of War did not include the most
drastic changes and commanders retained their authority over the military justice
system.36 Thus, as the military became more professional, Congress gradually revised the
Articles of War to become more fair and the military justice system became more of a
balance between a system of discipline and a system of justice.
Table 1.

Timeline of Events from 1775 to 1925

Source: Created by author.
By the end of World War I in 1918, the United States military had become a
profession.37 However, throughout the twentieth century, military professionalism in the
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United States continued to evolve as the military adapted to changing circumstances both
in the United States and internationally. As the military profession continued to evolve,
Congress also made changes to the military justice system throughout the twentieth
century. However, what is interesting is that every major change to the military justice
system since 1918 corresponds with a significant change in the professionalism of the
military.
In 1950 when Congress enacted the UCMJ, the military was in a period of major
reorganization and transformation following the end of World War II and the beginning
of the Cold War. Although the military drew down forces for a few years immediately
following World War II, the emergence of the Cold War and the changing international
security environment necessitated a large, permanently established professional military
force capable of engaging in simultaneous small-scale operations around the world.38
World War II also demonstrated the need for reorganization of the United States military.
As a result, the National Security Act of 1947 consolidated the War and Navy
Departments into the DoD and created the United States Air Force.39
Under the newly unified DoD, it was no longer feasible for the services to operate
under two separate military justice systems, the Articles of War and the Articles for the
note 3, at 107. General Sir John Hackett agrees with Huntington and says that “[t]he
years between 1860 and the First World War saw the emergence of a distinctive
American professional military ethic . . . .” HACKETT, supra note 3, at 129.
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Government of the Navy. Therefore, the reorganization of the military in 1947 directly
led to the creation of the UCMJ in 1950.40
Table 2.

Timeline of Events from 1925 to 1955

Source: Created by author.
After it became effective in 1951, the first major change to the UCMJ was in
1968.41 The year 1968 was also a significant year for military operations and the military
profession. On 30 January 1968, the Viet Cong and North Vietnamese People’s Army
launched the largest military campaign in the Vietnam War, a series of attacks known as
the Tet Offensive. Initially caught off guard by the attacks, the South Vietnamese and the
United States eventually defeated the North Vietnamese People’s Army. However, the
battles of the Tet Offensive resulted in heavy casualties and loss of credibility from the
American public.42
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Just one month after the Tet Offensive, on 16 March 1968, American Soldiers
raped and massacred hundreds of unarmed civilians in My Lai, a village in South
Vietnam.43 This one widely known incident is a representation of the lack of
professionalism that some American Soldiers displayed throughout the Vietnam War.
As the operational environment in Vietnam changed due to the Tet Offensive, and
incidents such as the My Lai massacre showed the lack of professionalism of the United
States military, Congress worked on major changes to the UCMJ. Although the changes
had been percolating for several years, Congress did not come to an agreement on the
changes until 1968, the same year that the Vietnam War began to spark debate and
consternation in the United States.44 The 1968 revisions, combined with the increased
non-judicial punishment authority granted in 1962 gave commanders additional options
for handling the lack of professionalism that became so apparent during the Vietnam
War.45
The Vietnam War left the military in shambles. In 1970, the Army began to study
military professionalism and in 1973, Congress eliminated the draft, creating an allvolunteer Army.46 Throughout the 1970s, the military attempted to recover from the
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Vietnam War, but continued to struggle with discipline and professionalism. By 1983,
professionalism had returned to the military and the renewed professionalism and
effectiveness of the military necessitated a review of the military justice system. After a
yearlong study evaluating the effectiveness of the UCMJ in wartime, Congress made the
next major revisions to the UCMJ in 1983.47 By reducing the commander’s burden of
administering military justice during combat, the 1983 revisions increased the
responsibility and authority of judge advocates.48 Thus, the military justice system
became more of a balance between a system of justice and a system of discipline.
Table 3.

Timeline of Events from 1955 to 1985

Source: Created by author.
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For the next thirty years, the military continued to progress as a profession, but
with no major changes. Likewise, Congress made only minor changes to the UCMJ from
1984 to 2013. However, after fourteen years of combat operations in Iraq and
Afghanistan, the military is now facing another crisis in military professionalism.
Incidents of sexual assault and general officer misconduct are receiving attention from
Congress and the American public. As a result, Congress made significant changes to the
UCMJ in 2013 and 2014 and is considering additional changes.49
Table 4.

Timeline of Events from 1985 to 2015

Source: Created by author.
As Congress considers additional changes to the UCMJ, it is important to
consider the effect that such changes could have on the military’s status as a profession.
49
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As history shows, the military justice system and the professionalization of the United
States military are inextricably linked. As the military became more professional,
Congress revised the military justice system to make it fairer to those under its
jurisdiction. Therefore, what started as a system of discipline evolved to become a
delicate balance between a system of discipline and a system of justice as the military
became more professional.
The military justice system is a dynamic system that is constantly evolving. The
significant changes made to the UCMJ in 2014 are an example of such evolution.
However, it takes time for changes to take effect and to determine the effect that such
changes have on the system and on the military profession. Therefore, before making
additional changes to the military justice system, Congress must give the military time to
implement and adjust to the Fiscal Year 2014 changes in order to determine their effect
on the military justice system and on the military profession. Further changes to the
military justice system without consideration of the other recent changes will affect the
balance between discipline and justice, which will affect society’s opinion on the
professionalism of the military.
Society’s Recognition of the Military Profession
To be a profession, American society must regard the military as a profession.
Society must trust that members of the military have specialized knowledge or expertise
separate from other members of society and that members of the military go through
education or training programs to obtain the specialized knowledge or expertise. They
must further believe that the military serves the interests of society rather than their own
interests, that there is an organizational structure to the military, and that military
16

members are committed to the integrity of the profession. Finally, society must trust that
the military upholds high ethical standards and has an ethical code that the military
enforces through self-regulation. If all of these factors are in place, then society accepts
members of the military as the authority in their field, treats them with the respect and
prestige of a profession, and grants the military profession a certain degree of
autonomy.50
As the mechanism for enforcing ethical standards, the military justice system is an
integral part of society’s recognition of the military as a profession. As a result, society
expects the military justice system to reflect the values of American society.
The United States was founded on the three democratic values of liberty, justice,
and equality and those concepts form the basis for American values. From a very young
age, the Pledge of Allegiance to the United States flag teaches United States citizens the
democratic values: “I pledge allegiance to the Flag of the United States of America, and
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to the Republic for which it stands, one Nation under God, indivisible, with liberty and
justice for all.”51
Before the United States military became a profession, the military justice system
was merely a system of discipline. However, as the United States military became more
professional, many Americans found it preposterous to have a military justice system
based merely on discipline, denying Soldiers many of the common elements of justice
upon which the United States was founded. Therefore, as the military became more
professional, Congress added elements of justice into the military justice system.
While society demands that the military justice system include elements of
justice, the military justice system must also maintain its character as a system of
discipline because “[t]he very nature of armies requires a strict military code for
submission and obedience.”52 Commanders must retain authority to administer discipline
under the UCMJ in order to exercise their authority and maintain good order and
discipline in their units. Without the ability of commanders to exercise their authority and
maintain good order and discipline in their units, the military risks losing the trust of
society in the ability to carry out military mission. As stated by General James F. Amos,
former Commandant of the Marine Corps, “[w]e cannot ask our Marines to follow their
Commanding Officer into combat if we create a system that tells Marines to not trust
their Commanding Officer on an issue as important as sexual assault.”53 Similarly, we

51

4 U.S.C. § 4 (2014).

52

WARD, supra note 19, at 15.

53

Pending Legislation Regarding Sexual Assaults in the Military: Hearing Before
the S. Comm. on Armed Services, 113th Cong. 34 (2013), available at http://www.armed18

cannot ask American society to trust military commanders in combat if we cannot trust
commanders to administer discipline in their units.
Therefore, in order to retain the trust of society, both trust in executing the
military mission of fighting and winning the nation’s wars, and trust in the military as a
profession, the military justice system must maintain the delicate balance between a
system of discipline and a system of justice. The Preamble to the Manual for CourtsMartial acknowledges this balance when it states that “[t]he purpose of military law is to
promote justice, to assist in maintaining good order and discipline in the armed forces, to
promote efficiency and effectiveness in the military establishment, and thereby to
strengthen the national security of the United States.”54
In order for the military justice system to maintain balance between discipline and
justice, commanders and judge advocates must work together to form the necessary link
between discipline and justice. While judge advocates must continue to play an active
role in the military justice process to ensure that it serves justice, commanders must
remain responsible for the military justice system in order to retain the authority over
good order and discipline in their units. As explained by General Raymond T. Odierno,
the Chief of Staff of the Army,
The relationship between the judge advocate legal advisor and the commander is
unique. The commander has the authority, but that commander relies on his or her
judge advocate for advice and recommendation. Commander do not make
disposition decisions without judge advocate advice, and Article 34, UCMJ,
requires that the judge advocate provide written advice before charges may be
services.senate.gov/download/official-transcript-pendng -legislation-regarding-sexualassaults-in-the-military---june-4-2013 (last visited Apr. 6, 2015) [hereinafter 4 June 2013
Hearing] (prepared statement by General James F. Amos, USMC).
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referred to a court-martial. In the event that a judge advocate encounters a
commander unwilling to follow advice to take an allegation to trial, the judge
advocate may take the same allegation to the superior commander, who can
essentially pull the case up to the next level.55
Removing commanders from the military justice system, as Senator Gillibrand
and Representative Speier have proposed in the Military Justice Improvement Act56 and
the Sexual Assault Training Oversight and Prevention Act,57 even if only removed for
sexual assault cases, damages the balance of the military justice system that has taken
240 years to achieve. Any major change to the balance between discipline and justice
creates the risk that society will no longer trust the military as a profession. Therefore, as
Congress considers further revisions to the UCMJ to address the sexual assault and
general officer misconduct problems of the last decade, military senior leaders and
Congress must remain vigilant to the repercussions that such changes would have on the
balance between discipline and justice, and thus, on society’s recognition of the military
as a profession.
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